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Lockwood, who at the time was under guardianship, being of 
unsound mind. Defendant, however, being unaware of the inca- 
pacity of his mortgagor and acting in entire good faith; in order 
to protect his mortgage had paid off a judgment debt which the 
sheriff was proceeding to satisfy by sale of the lands. On a suit 
to foreclose the mortgage it was declared void, but the Supreme 
Court held that he was not a mere volunteer in regard to the 
judgment which he paid, and, therefore, was entitled to be subro- 
gated to the rights of the judgment creditor. They say it is not 
necessary that the judgment debtor should have been insolvent, 
and the mortgaged land the only property against which the judg- 
ment could have been collected, to entitle one to the right of sub- 
rogation ; the right depends upon the circumstances attending 
the payment of the debt to which the security is an incident. 
The validity of the mortgage is not essential, for the right is not 
founded upon contract, either express or implied, but upon prin- 
ciples of equity and justice intended to afford protection to a mer- 
itorious creditor, and prevent the sweeping away of the fund 
from which in good conscience he ought to be paid. 

Surface Waters — Obstruction of Flow. — Schnitzuis v. Bailey, 22 
Atl. Rep. 732. A mandatory injunction will issue to compel an 
adjoining proprietor to remove any obstruction placed on his land 
to prevent water from flowing thereon, where such water, whether 
coming from springs, rains or melting snows, has flowed over the 
land in a well-defined channel for a period of time so long that the 
memory of man runneth not to the contrary; nor does it matter 
whether the channel be natural or artificial. According to the 
authorities it is good policy for courts to encourage the cultivation of 
the soil for agriculture and trade purposes. If the farmer can 
improve his land by changing the water-course thereon which passes 
from his land to and upon lands of lower proprietors, without sub- 
stantial injury to such lower proprietors, he may do so. To this 
extent he may increase the volume or velocity thereof by surface 
or under drainage. The lower proprietors have no right to com- 
plain, unless they can show material injury. The same rules 
apply to additional drains, which have rendered productive, land 
formerly too wet or spongy to be available. 

Conflict of laws — Usury. — Staples v. Nott, 28 N. E. Rep. 515 
(N. Y.). Defendant was indorser of a note made in favor of the 
plaintiff pursuant to an agreement, made in Washington, D. C. 
According to that agreement the note was given to secure an 
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unpaid balance due on an old note and was to bear interest at 7^. 
Plaintiff made a draft of a note embodying that agreement and 
handed it to the maker for execution, who took it back with him 
to his home in New York where his and the defendant's signa- 
tures were affixed as maker and indorser respectively, after which 
it was mailed to plaintiff in Washington. Being sued on the note 
the defendant attempted to defend on the ground of usury, 7^ 
being in excess of the legal rate of interest in New York ; verdict 
was ordered for the plaintiff and the Court of Appeals holds there 
was no error. The transactions which resulted in the agreement 
to extend the time of the payment of the old debt and to accept a 
new note took place wholly within the District of Columbia, and 
whatever was enacted in the matter elsewhere neither added to 
nor altered the agreement of the parties. The note was but the 
evidence of that agreement and the fact that both signatures were 
affixed in New York and that it was payable at a New York bank 
cannot affect the validity of the original agreement. 

Pledge — Conversion — Books of Stock Exchange in Evidence. — In 
Terry v. Birmingham Nat. Bank, 9 South. Rep. 299, the Supreme 
Court of Alabama decided that where a pledgee of stock sells the 
stock without notice to the pledgeor, himself being the purchaser, 
and afterwards notifies the pledgeor that he is going to sell, there 
is no conversion. "To constitute a conversion, there must be a 
tortious detention of the property from the owner, or its destruc- 
tion, or the exclusion or defiance of the owner's right, or withhold- 
ing the possession under a claim of title inconsistent with that of 
the owner. * * * The notice given of the intended sale 
of the stock on the Stock Exchange was a recognition of the 
right of the pledgeor." It was also decided that the books of the 
stock exchange were not admissible in evidence when the absence 
of the secretary, who kept the books, was not explained. " At 
common law, the admissibility of the books of the corporation 
depended upon the nature of the acts recorded. If they were 
obviously of a public character, and the entries made by a proper 
officer, they will be received in evidence for or against the corpo- 
ration. Taylor Ev. § 1781. But the author does not extend the 
rule to acts of a private character, where the corporation is not a 
party." Morawetz on Private Corp. §§ 40, 75, 76, is cited. 

Arbitration — Refusal of Arbitrators to Receive Evidence. — The 
Supreme Court of North Carolina, in Hurdle v. Stallings, 13 S. E. 
Rep. 720, have declared that, where two parties leave to arbitra- 



